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MVEMORANDUM OPI NI ON

VELLS, Judge: This case is before the Court on respondent’s
nmotion to dismss for lack of jurisdiction and petitioner’s
notion for award of reasonable litigation costs.! Unless

otherwi se noted, all section references are to the |Internal

The parties appeared via video conference from Los Angel es,
Cal ., presenting oral argunments on the instant notions to the
Court sitting in Washington, D.C
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Revenue Code, as anended, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

Backgr ound

At the tinme of filing his petition, petitioner resided in
Tol uca Lake, California.

On January 21, 2004, respondent’s Appeals Ofice issued a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330, determning that a proposed levy to
recover a section 6672 trust fund penalty liability with respect
to petitioner’s 1997 tax year was appropriate.? The first page
of the notice of determ nation stated:

I f you want to dispute this determnation in court, you

must file a petition with the United States Tax Court

for a redetermnation within 30 days fromthe date of
this letter.

* * * * * * *

The time limt for filing your petition is fixed by
|aw. The courts cannot consider your case if you file
late. [If the court determ nes that you nade your

2SEC. 6672. FAILURE TO COLLECT AND PAY OVER TAX, OR
ATTEMPT TO EVADE OR DEFEAT TAX.

(a) General Rule.-- Any person required to collect,
truthfully account for, and pay over any tax inposed by this
title who willfully fails to collect such tax, or truthfully
account for and pay over such tax, or willfully attenpts in
any manner to evade or defeat any such tax or the paynent
thereof, shall, in addition to other penalties provided by
law, be liable to a penalty equal to the total amount of the
tax evaded, or not collected, or not accounted for and paid
over. No penalty shall be inposed under section 6653 or
part Il of subchapter A of chapter 68 for any offense to
which this section is applicable.
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petition to the wong court, you will have 30 days

after such determnation to file wth the correct

Court. [Enphasis added.]

Petitioner subsequently petitioned this Court for review
pursuant to section 6330(d). Petitioner contended that he was
not liable for the underlying tax liability because he was not a
“responsi bl e person” for purposes of collecting, accounting for,
and payi ng over taxes as required by sections 6671 and 6672.

Bef ore answering the petition, respondent filed a notion to
dism ss for lack of jurisdiction pursuant to section
6330(d)(1)(B) and Rule 53. In response, petitioner filed an
opposition. Subsequently, petitioner filed a notion for award of
reasonable litigation costs. On COctober 13, 2004, the parties
presented oral argunents before this Court with regard to
respondent’s notion to dismss for lack of jurisdiction and
petitioner’s notion for award of reasonable litigation costs.

Di scussi on

Mbtion To Disnmiss for Lack of Jurisdiction

Section 6330 provides persons liable for tax with the right
to a hearing wwth the Comm ssioner’s Appeals Ofice before the

Secretary may | evy upon the property of such persons.® The

SSEC. 6330. NOTI CE AND OPPORTUNI TY FOR HEARI NG BEFORE LEVY.
(a) Requirenment of Notice Before Levy.--
(1) In general.--No |levy may be nmade on any

property or right to property of any person unless the
(continued. . .)
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determ nation of the Comm ssioner’s Appeals Ofice is subject to
judicial review, pursuant to section 6330(d)(1):
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial review of determ nation.--The
person may, within 30 days of a determ nation under

this section, appeal such determ nation—-

(A) to the Tax Court (and the Tax Court shal
have jurisdiction with respect to such matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability, to
a district court of the United States.
If a court determ nes that the appeal was to an
incorrect court, a person shall have 30 days after the
court determnation to file such appeal with the
correct court.
The jurisdiction of this Court to review adm nistrative
determ nations with respect to levy actions, therefore, is
limted to actions in which we have jurisdiction of the
underlying tax liability. See sec. 6330(d)(1)(B)
Petitioner does not argue that this Court has jurisdiction

over the underlying section 6672 liability that is the subject of

3(...continued)
Secretary has notified such person in witing of their
right to a hearing under this section before such |evy
is made. * * *

(b) Right to Fair Hearing.--
(1) I'n general.--1f the person requests a hearing

* * *  such hearing shall be held by the Internal
Revenue Service O fice of Appeals.
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respondent’s collection action. Rather, petitioner contends that
respondent waived the right to challenge this Court’s
jurisdiction by stating on the notice of determnation that the
proper nethod for disputing the determnation was to file a
petition with this Court.

Petitioner’s contention is without nerit. W previously
have held that this Court lacks jurisdiction to determ ne the
liability of taxpayers with respect to penalties inposed by

section 6672. Moore v. Conmm ssioner, 114 T.C 171, 175 (2000);

Medeiros v. Comm ssioner, 77 T.C 1255, 1260 (1981); WIt v.

Commi ssioner, 60 T.C. 977, 978 (1973). In More v. Conm Ssioner,

supra at 175, we stated: “Section 6672(c)(2) contenplates that
the Federal District Court or the Court of Federal C ains shal
have jurisdiction to determne a taxpayer’s liability for a
penal ty inposed under that section. The Tax Court does not have

jurisdiction”.*

‘Wher eas sec. 6672(c)(2) inposes procedural requirenents for
refund suits in U S. District Courts and the U S. Court of
Federal C ains, sec. 6672 nmakes no reference to the
jurisdictional authority of this Court. Sec. 6672(c)(2)
provi des:

(2) Suit nust be brought to determne liability
for penalty.--1f, wthin 30 days after the day on which
his claimfor refund with respect to any penalty under
subsection (a) is denied, the person described in
paragraph (1) fails to begin a proceeding in the
appropriate United States district court (or in the
Court of Clainms) for the determnation of his liability
for such penalty, paragraph (1) shall cease to apply
(continued. . .)
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The right to question the jurisdiction of this Court cannot

be wai ved by the actions or inactions of a party. David Dung Le,

MD., Inc. v. Comm ssioner, 114 T.C 268 (2000), affd. 22 Fed.

Appx. 837 (9th Cir. 2001). Consequently, respondent did not
wai ve the right to challenge our jurisdiction over the underlying
tax liability by instructing petitioner that the proper nethod
for disputing the determ nation was for petitioner to file a
petition with this Court.

For the foregoing reasons, we conclude that this Court |acks
jurisdiction over the underlying section 6672 penalty in the
i nstant case and that respondent’s notion to dism ss nust be

ranted.® Petitioner, however, is not necessarily w thout
g

4(C...continued)

W th respect to such penalty, effective on the day
followng the close of the 30-day period referred to in
t hi s paragraph.

SPetitioner also contends that respondent’s notion to
dismss is premature because respondent failed to notify
petitioner or petitioner’s counsel before the filing of the
notion pursuant to Rule 50(a), |eaving petitioner wwth no
opportunity to object to the notion. This contention |acks
merit. Rule 50(a) provides:

(a) Formand Content of Modtion: An application to
the Court for an order shall be by notion in witing,
whi ch shall state with particularity the grounds
therefor and shall set forth the relief or order
sought. The notion shall show that prior notice
t hereof has been given to each other party or counsel
for each other party and shall state whether there is
any objection to the notion. |If a notion does not
i nclude such a statenent, the Court will assune that
there is an objection to the notion.

(continued. . .)
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remedy. Pursuant to section 6330(d), petitioner has 30 days to
file an appeal with the appropriate U S. District Court.

Mbtion for Reasonable Litigation Costs

Section 7430(a) provides that the prevailing party in a
court proceedi ng brought by or against the United States in
connection with the determ nation or collection of a tax,
interest, or penalty nmay recover reasonable litigation costs.?®
Section 7430(c)(4)(A) defines “prevailing party” as foll ows:

(4) Prevailing Party. --

(A) I'n general.--The term“prevailing party” neans

any party in any proceeding to which subsection (a)

applies (other than the United States or any creditor
of the taxpayer invol ved)--

5(...continued)
VWere notice of a notion is not provided, objection to the notion
is assuned by this Court. [d. Accordingly, petitioner’s
objection to respondent’s notion to dism ss was assuned, and
petitioner has been permtted anple opportunity to voice the
objection to this Court.

6Sec. 7430(a) provides in part:
SEC. 7430. AWARDI NG OF COSTS AND CERTAI N FEES.

(a) In Ceneral.—1n any * * * court proceedi ng which
i's brought by or against the United States in connection
with the determ nation, collection, or refund of any tax,
interest, or penalty under this title, the prevailing party
may be awarded a judgnent or a settlenent for—-

* * * * * * *

(2) reasonable litigation costs incurred in
connection with such court proceedi ng.
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(i) which—-

(I') has substantially prevailed with
respect to the anount in controversy, or

(I'l) has substantially prevailed with
respect to the nost significant issue or
set of issues presented, and

(1i) which neets the requirenents of the
1st sentence of section 2412(d)(1)(B) of
title 28, United States Code (as in effect
on Cctober 22, 1986) except to the extent
differing procedures are established by
rule of court and neets the requirenments of
section 2412(d)(2)(B) of such title 28 (as
so in effect).

Section 7430(c)(4)(A) (i1) effectively limts the award of
l[itigation costs to parties with net worth of $2 nmillion or

less.” Stieha v. Commissioner, 89 T.C 784, 790 (1987).

Consequently, to qualify as the prevailing party pursuant to
section 7430(c)(4), a party nmust, inter alia, (1) “substantially
prevail” with respect to either the amobunt in controversy or the
nost significant issue or set of issues presented, and (2)
satisfy the $2 million net worth limtation. The taxpayer bears
t he burden of proving that the foregoing two requirenents have

been satisfied. Rule 232(e); Mnahan v. Conm ssioner, 88 T.C.

492, 497 (1987).

Section 7430(c)(4)(B) provides the follow ng exception to

'Rul e 231(b)(4) requires that a notion for award of
reasonable litigation costs contain a statenent, supported by an
affidavit of the noving party, that the noving party neets the
net worth requirenent.
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the definition of “prevailing party”:

(B) Exception if United States establishes that
its position was substantially justified.--

(1) General rule.--A party shall not be

treated as the prevailing party in a proceeding to

whi ch subsection (a) applies if the United States

establishes that the position of the United States

in the proceeding was substantially justified.
Consequently, a party that satisfies the section 7430(c)(4) (A
definition of prevailing party is not treated as the prevailing
party if the United States establishes that its position in the
proceedi ng was substantially justified. Sec. 7430(c)(4)(B)(i).

“Reasonable litigation costs” include reasonable court costs

and reasonable attorney’s fees.® Such costs and fees nust be

8SEC. 7430(c). Definitions.— For purposes of this section—

(1) Reasonable litigation costs.--The term “reasonabl e
l[itigation costs” includes—-

(A) reasonable court costs, and

(B) based upon prevailing nmarket rates for the
kind or quality of services furnished—-

(1) the reasonabl e expenses of expert
W t nesses in connection with a court proceeding,
except that no expert w tness shall be conpensated
at a rate in excess of the highest rate of
conpensation for expert wtnesses paid by the
United States,

(1i) the reasonable cost of any study,
anal ysi s, engineering report, test, or project
which is found by the court to be necessary for
the preparation of the party’s case, and

(1i1) reasonable fees paid or incurred for
(continued. . .)
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based on prevailing market rates. Sec. 7430(c)(1)(B)
Attorney’s fees, generally, are capped at $125 per hour, with an
adjustnment for inflation. Sec. 7430(c)(1).

We understand petitioner’s position to be that he
substantially prevailed wth respect to the nost significant
i ssue or set of issues presented pursuant to section
7430(c)(4) (A (i)(1l). Wthout elaboration, petitioner contends
that he prevailed wth respect to respondent’s notion to dism ss
or with respect to petitioner’s own notion for reasonable
l[itigation costs. Petitioner nmakes no contention as to whether
the position of respondent was substantially justified or whether
petitioner satisfied the net worth requirenents of section

7430(c)(4) (A (ii). Petitioner requests litigation costs of

8. ..continued)
the services of attorneys in connection with the
court proceedi ng, except that such fees shall not
be in excess of $125 per hour unless the court
determ nes that an increase in the cost of |iving
or a special factor, such as the limted
availability of qualified attorneys for such
proceeding, the difficulty of the issues presented
in the case, or the local availability of tax
expertise, justifies a higher rate.

In the case of any cal endar year begi nning after 1996, the
dol l ar anount referred to in clause (iii) shall be increased
by an anount equal to such dollar amount nmultiplied by the
cost-of-living adjustnent determ ned under section 1(f)(3)
for such cal endar year, by substituting “cal endar year 1995"
for “cal endar year 1992" in subparagraph (B) thereof. If
any dollar anount after being increased under the preceding
sentence is not a nultiple of $10, such dollar anount shal
be rounded to the nearest multiple of $10.
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$5, 078. 10, which represents 15.25 hours of service billed at $325
per hour, together with various mscell aneous costs.® Petitioner
does not contend, however, that special factors justify the
paynment of attorney’'s fees at a rate higher than that prescribed
by section 7430(c)(1).

W w il deny petitioner’s notion. The only issue presented
by respondent’s notion to dismss for lack of jurisdiction is
whet her this Court has jurisdiction over the collection of
petitioner’s section 6672 penalty liability. See sec.

7430(c) (7). As noted above, petitioner did not substantially
prevail with respect to that issue.! Furthernore, petitioner
failed to denobnstrate that his net worth does not exceed $2
mllion, pursuant to section 7430(c)(4)(A)(ii). Consequently,
petitioner is not the prevailing party in the proceeding before
us.

Even if petitioner were the prevailing party, respondent’s

°ln addition to billing petitioner $325 per hour for 15.25
hours of service, petitioner’s counsel states that he advanced
costs of $60 for filing the petition and $30.85 for postage,
copying, and faxes. Petitioner’s counsel added anticipated court
parki ng costs of $17 and the $14 cost of “Federal Express Filing”
t he amended notion to the litigation cost total.

W note that respondent has not yet filed an answer in
this case. Consequently, respondent’s only position wth respect
to petitioner’s sec. 6672 liability is that this Court |acks
jurisdiction over the issue. See sec. 7430(c) (7).

1Al t hough petitioner contends that he prevailed with
respect to the notion for litigation costs, that argunent is
circular, and we will not consider it.
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position in the notion to dismss for lack of jurisdiction was

substantially justified; as we held above, we lack jurisdiction
Wth respect to respondent’s attenpt to collect the section 6672

penalty frompetitioner. See Mwore v. Comm ssioner, 114 T.C 171

(2000). Consequently, petitioner is not the prevailing party in
t he proceedi ng before us.

For the foregoing reasons, petitioner is not entitled to an
award of reasonable litigation costs by this Court.??
Concl usi on

We concl ude that respondent’s notion to dism ss nust be
grant ed because this Court |acks jurisdiction over respondent’s
collection of the underlying section 6672 liability from
petitioner. W further conclude that petitioner’s notion for
costs nmust be deni ed because petitioner is not the prevailing

party.' W have considered all renmaining argunents and, to the

12\\6 al so note that sec. 7430(c)(1) permts the award of
attorney’s fees in excess of the prescribed limtation only where
a special factor justifies a higher rate. Petitioner’s clainmed
rate of $325 per hour far exceeds the prescribed |Iimtation, and
petitioner has not denonstrated any special factor justifying
such a rate. See sec. 7430(c)(1)(B)(iii).

B3\We synpathize with petitioner’s argunent that respondent’s
notice of determ nation erroneously directed himto this Court.
We do not know whether petitioner will refile this case in the
District Court. |If he does, we express no view herein as to
whet her he woul d substantially prevail on the sec. 6672 issue and
ot herwi se qualify for an award of litigation costs. However, if
he is otherwse entitled to such an award, we do not intend our
hol ding that he did not substantially prevail on the
jurisdictional issue in this Court to affect whether the District

(continued. . .)
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extent not addressed above, conclude that they are irrel evant or
w thout nerit.
To reflect the foregoing,

An order and order of

dism ssal for lack of jurisdiction

will be entered, and petitioner’'s

notion for award of litigation

costs as anended will be denied.

13(...continued)
Court includes costs petitioner incurred in this Court in an
award under sec. 7430.



